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STATEMENT OF THE | SSUE

Whet her Respondent committed the offenses alleged in the
Notice of Specific Charges (NSC) filed by Petitioner and the
penalties, if any, that should be inposed.

PRELI M NARY STATEMENT

At all tinmes relevant to this proceedi ng, Respondent has
been enpl oyed by Petitioner as a school bus driver. At its
regul arly schedul ed neeting of February 16, 2005, Petitioner
voted to suspend Respondent’s enploynent w thout pay for a
period of 30 days. Respondent tinely challenged Petitioner’s
proposed action, the matter was referred to DOAH, and this
proceedi ng fol | owed.

On April 7, 2005, Petitioner filed its NSC, which
constitutes the chargi ng docunent in this proceeding. The NSC
al l eged certain facts pertaining to an acci dent Respondent had
on August 20, 2004, while driving a school bus (the bus). Based
on those facts, Petitioner charged Respondent with three
of fenses. Count | alleged that Respondent failed to bring
credit upon hinmself and the School Board in violation of School
Board Rul e 6Gx13-4A-1.21, which is captioned “Responsibilities
and Duties of Enployees.” Count Il alleged that Respondent
vi ol ated School Board Rule 6Gx13-3E-1.10, which is captioned

“Transportation — Specific Procedures,” by failing to foll ow

required pre-trip inspection procedures, failing to make a



required inspection followi ng an accident, and failing to
i medi ately report an accident. Count |11 alleged that
Respondent failed to performhis job responsibilities, which
subjects himto discipline pursuant to the provisions of Article
Xl, Section 4C of the applicable collective bargaining agreenent
bet ween the Anerican Federation of State, County, and Muini ci pal
Enpl oyees (AFSCME), Local 1184 and Petitioner (the AFSCVE
contract).

At the final hearing, Petitioner presented the testinony of
Mary Carter (school bus attendant), Gmaendolyn Cone (Field
Operations Specialist for Petitioner’s Transportation
Department), Mary Sweeting (an Area Director for Petitioner’s
Transportation Departnent), Barbara Moss (a District Director
for Petitioner’s Ofice of Professional Standards), and
Respondent. Petitioner presented seven sequential |l y- nunbered
exhi bits, each of which was adnmitted into evidence. Respondent
presented the testinony of Geg Allen (a school bus driver and
union officer). Respondent had two exhibits marked for
identification purposes, but neither exhibit was admtted into
evi dence.

A Transcript of the proceedings was filed on August 8,
2005. Each party filed a Proposed Recommended Order, which has
been duly considered by the undersigned in the preparation of

t his Recommended Order



FI NDI NGS OF FACT

1. At all times, Petitioner has been a duly constituted
School Board pursuant to Article I X, Florida Constitution, and
Section 1001.32, Florida Statutes (2005).?

2. At all tinmes relevant to this proceedi ng, Respondent
has been a nenber of AFSCME and, as such, has been entitled to
t he benefits of the AFSCME Contract.

3. Since Novenber 15, 2002, Respondent has been enpl oyed
by Petitioner as a school bus driver and assigned to the North
Regi onal Transportation Center (NRTC). Until this incident,
Respondent had not been disciplined by Petitioner.

4. At all tinmes relevant to this proceeding, M. Carter
was a school bus attendant assigned to the NRTC

5. At all tinmes relevant to this proceeding, Ms. Cone was
a Field Operations Specialist assigned to the NRTC and had
supervisory authority over Ms. Carter and Respondent.

6. At all tinmes relevant to this proceeding, M. Sweeting
was the Director of Petitioner’s NRTC and had supervi sory
authority over Ms. Cone.

7. At all tines relevant to this proceeding, Ms. Mdss was
a District Director in the Ofice of Professional Standards and
assisted with performance and di sci pline of enployees. She
ensured that Petitioner conplied with applicable due process

requi renents during a disciplinary proceedi ng.



8.

part that:

9.

School Board Rule 6Gx13-4A-1.21 states in pertinent

Al l persons enpl oyed by The School Board
of M am - Dade County, Florida are
representatives of the Mam -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their
enpl oynment and in the comunity, in a manner
that will reflect credit upon thensel ves and
t he school system

School Board Rule 6Gx13-E-1.10 incorporates by

reference Petitioner’s Handbook for School Bus Drivers, Ai des,

and Operations Staff (Handbook).

10.

Driver Qi delines and Procedures.”

Section 3 of the Handbook is captioned “School Bus

captioned “Duties,” inposes the follow ng duties on a school

driver:

11.

i nposes the followi ng responsibilities on a schoo

Drivers nust report defective
eqU|pnent to their Dispatch Ofice in
witing on the “Driver’s Request for Repair
(DRR)” form The report must be nade as
soon as possible after the problemis
detected. . . . If the driver encounters a
probl em whil e operating the vehicle, the
Di spatch O fice nmust be notified i mediately
and the driver nust wait for instructions
from the garage.

Section 3.3 of the Handbook, captioned “Regul ati ons,

“. . . Prepare imedi ately an acci dent
report after every accident involving the
bus or bus passenger. This report nust be
conpleted with the driver’s supervisor.

Section 3.4 of the Handbook,

bus

bus driver:



12. Section 10 of the Handbook is captioned “Operating
Procedures and Safe Driving Principles.” Section 10.1 of the
Handbook, captioned “School Bus Operation,” provides as foll ows:

Drivers nust performa conplete pre-trip
i nspection of their assigned buses at | east
twice daily. The pre-trip inspection nust
be acconplished before the driver departs
t he compound with the bus. Pre-trip
i nspection results nust be docunented on the
form provided for this purpose.

13. On August 20, 2004, Respondent was assigned to drive
t he bus al ong school bus Route 22.

14. There is a bridge on Northwest 42nd Avenue between
Nort hwest 179 and 183 Streets (the 42nd Avenue Bridge). On
August 20, 2004, the 42nd Avenue Bridge was undergoi ng
construction work. There were barricades, constructi on cones,
and ot her warni ng devices that were visible to approachi ng
drivers. Because of the construction, the NRTC had i nforned
school bus drivers not to cross the 42nd Avenue Bri dge.
Respondent testified that he did not hear that warning, but that
he knew t he bridge was undergoi ng construction work.

15. On the norning of August 20, 2004, Ms. Carter was the
bus attendant on the bus driven by Respondent. At the tine of
t he acci dent described bel ow, there were four students on the
bus.

16. On the norning of August 20, 2004, Respondent drove

t he bus across the 42nd Avenue Bri dge.



17. There was a dispute between the parties as to what, if
anyt hing, occurred while Respondent was driving the bus across
the 42nd Avenue Bridge. The greater weight of the conpetent
evi dence established that the bus collided with an object on the
42nd Avenue Bridge or with the 42nd Avenue Bridge itself. This
acci dent caused minor damage to the bus. 2

18. Respondent did not immediately stop to inspect the
bus. After Respondent crossed the 42nd Avenue, he continued on
his route, picked up students, and stopped at North Dade M ddl e
School (NDVS) to drop off students. While stopped at NDVS,
Respondent inspected the bus and noticed that the outer tire on
the right rear of the bus was flat. Respondent testified that
the inner tire on the right rear of the bus did not appear to be
damaged. Respondent did not contact or make any report to the
transportation dispatch office at that tinme. Respondent drove
the bus with the damaged tire to the NRTC bus parking area.
Respondent nmade the determination that it was safe to drive the
bus with the damaged tire without consulting anyone.?

19. After Respondent returned to the NRTC bus conpound, he
conpleted a Driver’s Request for Repair (DRR) form which
indicated that the right rear outer tire needed repair.

20. Because of Respondent’s DRR, the bus was taken from

t he bus parking area to the garage.



21. After Ms. Carter returned to the bus conpound with
Respondent, she reported to Ms. Cone that the bus had had an
accident as it crossed the 42nd Avenue Bridge. The report was
in the formof a nessage left for Ms. Cone on her voicenail

22. M. Cone received Ms. Carter’s nessage on August 20,
2004, and pronptly went to the parking area and then to the
garage. She inspected the bus at the garage. M. Cone, who has
had extensive experience and training in accident investigation,
observed that bus’ right rear tire rimwas bent and disfigured
and that the bus’ door was danaged.

23. After inspecting the bus, Ms. Cone inforned
Ms. Sweeting of Ms. Carter’s report and of her own observations.
Ms. Sweeting and Ms. Cone immedi ately thereafter went to the
42nd Avenue Bridge, where they observed marki ngs on the bridge
that were consistent with a vehicle comng in contact with the
bridge. The white stony color of the danaged area of the bridge
was consistent with the white stony color Ms. Cone had observed
on the damaged tire rim Although the markings on the bus and
on the bridge were consistent with one another, there was no
concl usive proof that the markings observed on the bridge were
caused by the bus.

24. Ms. Cone took photographs of the bus and the bridge on
August 20, 2004. M. Cone subsequently delivered the

phot ographs and a report of the accident to Ms. Sweeting. Prior



to the final hearing in this matter, M. Sweeting was reassi gnhed
to the East Regional Transportation Center. Wen she left the
NRTC, Ms. Sweeting |left the photographs in a file on her desk.
The phot ographs were subsequently | ost or m spl aced.
Respondent’s qualified representative nade a public record' s
request for the photographs and was informed that they had been
| ost.?

25. A Conference for the Record (CFR) was conducted on
August 23, 2004, with Ms. Sweeting presiding. Also present were
Respondent and an AFSCME representative. M. Sweeting
recommended further disciplinary action.

26. A second CFR was conducted Cctober 29, 2004, with
Ms. Moss presiding. Also present were Jerry Klein (Petitioner’s
Director of Transportation), M. Sweeting, two AFSCVE
representatives, and Respondent. Follow ng the second CFR,
Respondent was required to subnit to a fitness-for-duty
eval uation. Thereafter, Petitioner’s staff made the
di sci plinary recommendati on that was subsequently adopted by
Petitioner.

27. The phot ographs taken by Ms. Cone were avail able for
review at both CFRs.

28. The Handbook does not define the term “accident.”
School bus drivers enployed by Petitioner are required to

undergo training when they are first hired. During training, a



driver is taught to immediately report to the transportation
di spatcher if his or her bus hits an object and damage to the
bus results. A driver is taught that such an incident is an
accident. Despite that training, Respondent denied that there
had been an acci dent and expl ai ned that he defined an acci dent
as bei ng when soneone gets hurt on the bus, when he hits or
kills sonmeone, or when he danages the property of another. He
woul d not acknow edge that an accident al so includes damagi ng
the bus by hitting a bridge or an object on a bridge.

29. It is undisputed that Respondent failed to docunent
pre-trip inspections on August 18, 19 and 20, 2004. Respondent
testified that he actually performed the pre-trip inspections,
but that he did no docunmentation because he could not find the
pencil he usually kept on the bus after he returned from sick
| eave. Respondent’s testinony that he conpleted the pre-trip
i nspection but failed to conplete the required paperwork,
al t hough sel f-serving, was not refuted. Consequently, it is
found that Petitioner failed to prove that Respondent did not
conduct a pre-trip inspection, but it did prove that Respondent
failed to conplete the pre-trip inspection report.?®

30. The parties agree that Petitioner has the authority to
di sci pli ne Respondent for just cause consistent with the

princi pl es of progressive discipline. Article X, Section 1A of

10



t he AFSCMVE Contract provides, under the caption “Due Process”,
in relevant part, as follows:

Progressive discipline steps should
be fol | owed, however in adm nistering
di scipline, the degree of discipline shal
be reasonably related to the seriousness of
t he offense and the enpl oyees [sic] record.
Therefore, disciplinary steps may include:
ver bal war ni ng;
witten warning (acknow edged);
l etter of reprimnd;
suspensi on/ denot i on;
di sm ssal .

aOR®ONE

31. Article XI, Section 1B of the AFSCME Contract
provides, in part, as follows:

.. [1]t is agreed that disciplinary
actlon(s) taken agai nst AFSCME . . . nenbers
shal |l be consistent with the concept and
practice of progressive or corrective
discipline and that in all instances the
degree of discipline shall be reasonably
related to the seriousness of the offense
and the enpl oyee’ s record.

32. Article XI, Section 4C of the AFSCVE Contract provides
that term nation of enploynent may occur if a nmenber is guilty
of non-performance of job responsibilities. Article XI, Section
3 of the AFSCME Contract provides as foll ows:

If those cases where any enpl oyee has not
conplied with Board Policies and/or
departnment regul ations, but the infraction
is not deenmed serious enough to recomend
di sm ssal, the departnent head may recomrend
suspensi on up to 30 cal endar days w t hout
pay. All suspensions nmust be approved by
t he Superi nt endent.

11



CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
case pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

34. Pursuant to Section 1012.40(2)(b), Florida Statutes,
and the AFSCME Contract, Petitioner has the authority to
di sci pl i ne Respondent’s enpl oynent for "just cause.” The School
Board has the burden of proving the allegations in the NSC by a

pr eponderance of the evidence. Allen v. School Board of Dade

County, 571 So. 2d 568, 569 (Fla. 3d DCA 1990); Dileo v. School

Board of Lake County, 569 So. 2d 883 (Fla. 3d DCA 1990). The

AFSCME Contract does not inpose a nore stringent burden of proof
on the School Board.

35. This is a de novo proceedi ng, not an appeal of a
decision by Petitioner or its staff. See 8§ 120.57(1)(k), H a.
Stat. Consequently, the fact that the m ssing photographs were
considered at the CFRs but were not available at the final
hearing does not dictate a finding of not guilty on all charges
as argued by Respondent. Whether Respondent is guilty or not
guilty of the charges nust be determ ned based solely on the
preponderance of the conpetent evidence presented at the final

hearing. See § 120.57(1)(j), Fla. Stat.

12



36. Petitioner proved by the requisite evidentiary
standard that Respondent failed to inmmediately report the
acci dent on the 42nd Avenue Bridge, that he failed to
i medi ately inspect the bus follow ng the accident, and that he
failed to follow the pre-trip inspection procedures by
docunenting the inspection. These acts are in violation of the
Handbook as alleged in Count Il of the NSC.

37. The foregoing acts al so constitute non-perfornance of
job duties within the neaning of Article X, Section 4C of the
AFSCME Contract as alleged in Count 111 of the NSC

38. The foregoing acts further constitute a violation of
School Board Rule 6Gx13-4A-1.21, as alleged in Count | of the
NSC.

39. Oher than the provision for progressive discipline,
there are no disciplinary guidelines applicable to this
proceedi ng. Consideration should be given to the fact that
Respondent has no previous discipline against his enpl oynment
with Petitioner. Consideration should also be given to the fact
that his enploynment could be term nated for the offenses
established by Petitioner in this proceeding. The testinony
presented by Petitioner established that the penalty of
suspension for 30 cal endar days w thout pay is reasonabl e under

the circunstances.

13



RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
Law, it is RECOMVENDED that. Based on the foregoing Findings of
Fact and Conclusions of Law, it is RECOMVENDED that Petitioner
enter a final order that adopts the Findings of Fact and
Concl usi ons of Law set forth in this Recormended Order and
sust ai ns the suspensi on of Respondent's enploynent for 30
cal endar days w t hout pay.

DONE AND ENTERED this 13th day of Septenber, 2005, in

Tal | ahassee, Leon County, Florida.

i

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of Septenber, 2005.

ENDNOTES
'/ Unl ess otherwi se indicated, statutory references are to

Florida Statutes (2005). Rule references are to the version of
the rule admtted into evidence as an exhibit.
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2/ In reaching these findings, the undersigned has consi dered
Respondent’s testinony that he did not have an accident on
August 20, 2004. The undersigned has further considered
Respondent’ s argunment based on the theory of spoliation of

evi dence, as discussed below. That argunent pertains to

phot ographs that were taken on the date of the incident but had
been | ost or m splaced. The undersigned has al so considered the
testi mony of the w tnesses who inspected the subject bus after
Respondent conpleted his route. Petitioner’s witnesses are
found to be nore credi ble than Respondent’s denial that no

acci dent had occurred. The Respondent’s definition of the term
“accident,” which is discussed in a subsequent paragraph of this
Recommended Order, is one reason that his denial is given little
credibility.

3/ Inits NSC, Petitioner cites the follow ng excerpt from
Section 10.1 of the Handbook:

Drivers must at all times, operate their
buses in a safe, prudent, |awful, and
courteous manner. Drivers nust, at al
ti mes, observe the principles of defensive
driving. Drivers nust always renenber that
the main goal of our transportation system
is a safe ride for the students.

In its Proposed Reconmended Order, Petitioner argues that
Respondent violated the cited provision by driving the bus with
a damaged tire. Because the NSC does not contain that factual
al l egation, no consideration has been given that argunent in
recommendi ng the penalty that foll ows.

*  The public records request was nade by Ms. Gonzal ez while
this matter was pendi ng before DOAH before M. Ml one entered
hi s appearance, but while Petitioner was being represented by
Ms. Wallace. No formal discovery request was made by Respondent
for the photographs and neither Respondent’s qualified
representative or his counsel asked Ms. Wallace for the

phot ographs prior to the hearing. The undersigned denied
Respondent’s notion to treat the unavailability of the

phot ographs as a discovery violation based on the argunent that
t he absence of the photographs constituted the spoliation of

evi dence. Respondent’s notion to infer that there was no damage
to the bus based on the unavailability of the photographs was

al so deni ed. Respondent was granted a continuing objection to
the testinmony from Ms. Cone and Ms. Sweeting as to the danages

t hey had observed to the bus and/or the 42nd Avenue Bri dge.

15



°/  The failure to conplete the pre-trip inspection report
establ i shed that Respondent did not conply with the pre-trip
i nspection procedures as alleged in Paragraph 9 of the NSC
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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